IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRADEARBED, | NC. . CaVIL ACTION
V.

M V KAPI TAN VODENKO, and :
CARGOPORT TRANSPORTATION, C. A., and:
MURVANSK SHI PPI NG CO. (MBC), and
ATLANTI C MARI NE TERM NALS, | NC.

and
ALLI ANCE STEEL TRADI NG CO., :
Third Party Defendant ; NO.  96- 805
MEMORANDUM AND ORDER
VanARTSDALEN, S.J. Sept enber 23, 1997

This action appears to be a routine claimfor damage to
acargo of wirerods in coils | oaded on January 24, 1995 aboard t he
not or vessel Kapitan Vodenko at Matanzas, Venezuel a and di scharged
at Fairless Hlls, Pennsylvania, on February 2, 1995. The all eged
damage is "in excess of $29, 659.07". Plaintiff is the alleged
"shi pper, consignee or owner of the cargo”. Naned as defendants

are the vessel, inrem; Mirmansk Shipping Co. (MSC) ("Murmansk"),

the all eged owner of the vessel; Cargoport Transportation, C A
("Cargoport”), the all eged charterer of the vessel; Atlantic Marine
Terminals, Inc. ("Atlantic Term nals"), the alleged stevedoring
conpany engaged for unloading and storage services at Fairless
Hills, Pennsylvani a. The defendants Cargoport, Mirmnsk and
Atlantic Term nals have all filed answers denying liability and
cross-clainms for indemmity and/or contribution against all other
defendants. There is no record of service of process on the vessel

and no pleading or appearance has been filed on behalf of the



vessel. Cargoport filed a third-party conpl ai nt against Alliance
Steel Trading Co. ("Alliance") alleging that Alliance was the
charterer of the vessel and "the carrier of Plaintiff's goods".
There is no record of service upon Alliance and no appearance or
pl eading on its behalf has been filed of record.

This action was filed on February 2, 1996. Al of the
above noted pleadings were filed including answers, cross-clains
and all answers to cross-clains on or before Septenber 3, 1996. On
Cctober 25, 1996 attorneys for Atlantic Termnals filed a notice
that a Chapter Xl Bankruptcy Petition had been filed for Atlantic
Termnals in the Eastern District of Pennsylvania, case nunber 96-
30068.

Plaintiff on May 27, 1997 filed a notion to sever the
clains and cross-clains against Atlantic Termnals and to proceed
against all other parties. After hearing oral argunent on the
notion on July 31, 1997, an order was entered to hold the notion in
abeyance until|l Septenber 2, 1997 to afford counsel an opportunity
to seek in the Bankruptcy Court an order lifting the automatic stay
agai nst the bankrupt defendant Atlantic Term nals. | have not been
advi sed of any further devel opnents. The notion shoul d, therefore,
be decided. The notion for severance will be granted.

Plaintiff alleges that the Chapter X  Bankruptcy
proceedi ng was converted to a petition under Chapter VII and that
Atlantic Termnals will be Iiquidated. Cargoport and Mirmansk
object to the severance on the basis that they woul d be prejudi ced

by being precluded from asserting their cross-clains against
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Atlantic Term nals. They allege that Atlantic Term nals had
i nsurance coverage for the | oss. They argue that plaintiff should
be required to petition the Bankruptcy Court to lift the automatic
stay against Atlantic Terminals to allowthe litigation to proceed
against Atlantic Termnals to the extent that there is insurance
cover age. Plaintiff argues that investigation by its attorneys
failed to establish that there was any valid i nsurance coverage for
Atlantic Term nal s.

Nei t her Murmansk nor Cargoport cite any authority that
plaintiff has the burden of seeking to obtain a lifting of the
automatic stay against Atlantic Term nals. Mrmansk suggests in
its brief that "it may well be too late for Murmansk to file any
claimin the bankruptcy proceedi ng". Cbviously, both Murmansk and
Cargoport were advised of the bankruptcy proceeding at |east by
Cct ober 25, 1996 when the suggestion of bankruptcy was filed by
counsel for Atlantic Termnals in this proceeding. There is
not hi ng to suggest that Miurmansk and Cargoport did not have the
right tofile unliquidated clains for i ndemmity and contributionin
t he bankruptcy proceeding, or to thenselves seek to |lift the stay
so they could continue to assert their clains for i ndemity and/ or
contribution in the pending action. Apparently, neither Mirmansk
nor Cargoport ever attenpted to file aclaimor to obtainalift of
the automatic stay in the bankruptcy proceeding. | ndeed, if
plaintiff can still do so, it would seem that Mrmansk and
Cargoport wol d al so have the right to seek relief in the Bankruptcy

Court.



Plaintiff's conplaint is set forth in tw separate
counts: Count | is against Cargoport and Murmansk for the ful
anount of plaintiff's alleged loss; Count Il is against only
Atlantic Termnals for the full anount of plaintiff's all eged | oss.
If, as Mirmansk and Cargoport allege, they did not hire the
stevedore Atlantic Term nals, it would appear that they could only
be liable to the extent that plaintiff could prove that the |oss
occurred during transit aboard the vessel. For any loss in
transit, they would appear to have no claimfor indemity and/or
contribution against Atlantic Termnals. Likewse, if the |oss
occurred during the unl oadi ng of the vessel or thereafter, neither
Mur mansk nor Cargoport woul d appear to be liable for such | oss.

Plaintiff had the right, if it wanted to do so, to
proceed initially only against the vessel, Cargoport and Mirmansk
on Count | alone. | see no reason, therefore, why the severance
should not be granted so that this matter may proceed. If any
party obtains a lifting of the stay to the extent of insurance
coverage, Atlantic Termnals could then be brought back into the

action. Therefore, the notion filed by plaintiff wll be granted.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

TRADEARBED, | NC. : CGaVIL ACTI ON



MV KAPI TAN VODENKO, and
CARGOPORT TRANSPORTATI ON, C. A, and:
MURMANSK SHI PPI NG CO. (MSC), and
ATLANTI C MARI NE TERM NALS, | NC.
and
ALLI ANCE STEEL TRADI NG CO. ,
Third Party Defendant : NO 96-805

ORDER

Upon plaintiff's notion for severance of its clains
agai nst MV KAPI TAN VODENKO, Cargoport Transportation, C A, and
Mur mansk Shi ppi ng Co. (MSC) fromthe clains agai nst the defendant
Atlantic Marine Termnals, Inc. (now in bankruptcy) and in
consi deration of the answers to the notion and after hearing in
open Court, it is ORDERED that plaintiff's notion is GRANTED and
the clains against the defendants other than Atlantic Marine
Terminals, Inc. are severed from the clains and cross-clains
against Atlantic Marine Termnals, Inc. and the action shall
proceed as to all other parties.

IT I'S FURTHER CORDERED that all discovery including
exchangi ng of expert reports, if any, shall be conpleted by
Decenber 2, 1997; pretrial nenoranda shall be filed by all parties
by Decenber 9, 1997; the case will be placed on the trial list as
of Decenber 10, 1997.



BY THE COURT:

Sept enber 23, 1997

Donald W VanArtsdal en, S.J.



